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Abstract

A contract wherein a woman bears a pregnancy "for"
another couple is known as surrogacy. Many infertile
couples travel to India, where it is allowed to use
commercial surrogates, from all over the world. While it
seems that everyone involved will benefit from this
arrangement, there are some sensitive concerns that need
to be addressed through properly crafted legislation in
order to safeguard the rights of both the intended parents
and the surrogate mother. The global increase in the
incidence of infertility has prompted the development of
assisted reproductive treatments (ART). In this case,
surrogacy is an option if the infertile woman or couple is
unable to conceive. Surrogacy in India has had its own
journey from India becoming popular as a surrogacy
center since 2002 to the Surrogacy (Regulation) Bill,
2016, which would restrict the option of surrogacy for
many. This article focuses on policy recommendations for
the protection of rights through legal provisions .This
paper also emphases that if the sensitive concerns
surrounding surrogacy are adequately addressed by well-
crafted legislation that safeguard the rights of intended
parents, surrogate mothers, and surrogate children, then
surrogacy can be conducted in a peaceful manner.

Keywords- Surrogacy, Pregnancy, Assisted
Reproductive Techniques (ART), Infertility, surrogate
mother

Introduction- Surrogacy is an arrangement where a
woman ( Known as a surrogate mother) carries and gives
birth to the child of another childless couple or single male
( known as intended parents). The legal surrogacy
agreement mostly supports surrogacy.

Surrogacy is when a woman, known as a surrogate /
surrogate mother / carrier, agrees to carry and birth a child
for another person or family with the help of assisted
reproductive technologies (ART). Either the biological

material of both parents (sperm and egg) are fertilized in A
lab, and then implanted into the uterus of the surrogate. A
donor egg or sperm donor may also be used.

An embryo created by in vitro fertilisation is put into the
uterus of the surrogate mother who bears and delivers the
child in a gestational surrogacy. In a typical surrogacy, the
intended father's sperm are artificially inserted into the
surrogate mother, making her the gestational mother as
well as the genetic mother. Depending on whether the
surrogate gets paid for the pregnancy, surrogacy can be
either commercial or altruistic.
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Surrogacy is a method of Assisted Reproduction
Technology (ART) that helps would-be parents to grow
their families with the help of a third party. The baby is
biologically linked with the couple, however, carried to
term and delivered by another woman, known as a
gestational carrier.
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I Surrogacy I

It is an effective method to
treat infertility.

*+ In this method another
woman carries the child in
her womb for nine months
and gives birth to it.

+» It can be called as an
arrangement between the
intended parents and the
surrogate mother.

The reasons for using a surrogate mother

1. Missing or abnormal uterus in the female partner

2. Multiple failed in-vitro fertilization treatments.

3. Multiple pregnancy losses or due to unexplained
medical conditions

4. Chronic health issues in a female partner which make
it difficult to carry the pregnancy safely like thyroid,
delicate heart conditions, drugs for mental health, high
sugar level, etc.

5. For gay couples surrogacy is obvious.

Objective —The objective of this study was to analyze the
current scenario of Surrogacy in India and the related laws
in other countries. To accomplish the aim, the following
tasks were set:

e To know the status of surrogacy in India.

e To know the laws and statute relevant to
surrogacy in India.

e To know the prevalent surrogacy laws in other
countries.

e To examine the existing social and health
protection rights ensured to surrogate mothers

e To analyse the rights of the child in surrogacy
arrangements thus far

e To study the rights and issues pertaining to
commissioning parents

e To suggest policy recommendations for the
protection of rights through legal provisions of
surrogate mother, child and the commissioning
parents

» Evolution In Surrogacy Law- Legal Insights
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. Assisted Reproductive Technology Bill, 2013
The Assisted Reproductive Technology Bill, 2013 was
pending for quite a while which did not allow commercial
surrogacy that involves exchange of money for anything
other than paying for medical expenses for the mother and
the child. The bill also prohibited couples already having
one child, foreigners or Overseas Citizens of India (OCl),
holders as well as live-in-Partners, single people,
homosexuals and widows for opting surrogacy.

. Surrogacy (Regulation) Bill, 2016 and 2019
In 2016, a Surrogacy (Regulation) Bill was introduced and
passed in Lok Sabha, the lower house of the Indian
parliament, proposing to permit only Indian heterosexual
couples married for at least 5 years with infertility
problems to access altruistic or unpaid surrogacy and
thereby banning commercial surrogacy. The 2016 bill
lapsed owing to the adjournment of the parliament session.
The bill was reintroduced and passed by the Lok Sabha in
2019.

. Surrogacy (Regulation) Act, 2021
This Act explains surrogacy as a practice in which if a
couple is incapable of producing a child of their own due
to infertility or any disease, they are eligible for surrogacy
process with certain guidelines. It is permitted only for
altruistic purposes or for couples who suffer proven
infertility or disease. Altruistic surrogacy includes no
money related pay to the surrogate other than the clinical
costs and protection inclusion during the pregnancy. In
Vitro treatment (IVF) is the most widely recognized and
powerful sort of ART. The ART Regulation 2021 gives a
framework to the execution of the law on surrogacy by
setting up of the National Assisted Reproductive
Technology and Surrogacy Board.

. In order to improve the facilities provided in
surrogacy clinic the Ministry of Health and Family
Welfare came up with Surrogacy (Regulation) Rules,
2022 on 21st June 2022 under the ministry of Mansukh
Mandaviya, which elaborates the requirement of number
of persons employed and the qualifications that they must
possess. In addition to that it also provides for the form
and manner in which the registration will take place and
the procedure to pay the fees for surrogacy clinic.

» Types of surrogacy that the world follows:
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Altruistic
surrogacy

Traditional
Surrogacy
Surrogacy Independent
for Single Surrogacy
Gestational Commercial
Surrogacy Surrogacy

I. Based on Genetic Relationship of surrogate mother
and surrogacy baby:-

i. Traditional surrogacy: - Traditional Surrogacy or
straight surrogacy is a procedure which involves the
artificial or natural insemination and then carries the baby
till the delivery.

As far as India is concerned, traditional surrogacy in legal
perspective in India has not yet found a permissible road.
This basically means that there is no allowance for the
procedure of traditional surrogacy in India. It is in fact
illegal. In another words Traditional Surrogacy is not
legal in India.

Gestational
surrogacy

Traditional
surrogacy

Traditional
mother

Intended mother
(using own eggs)

Intended mother
(using donor eggs)

—

Gestational
carrier

Surrogate

ii. Gestational Surrogacy:- Gestational Surrogacy which
is also known as host surrogacy was first achieved in the
year 1986.The whole process works when the embryo is
created with the help of IVF (in vitro fertilization)
technology which is then implanted in the surrogate.
Gestational Surrogacy is the only form of surrogacy
which is allowed in India.

Traditional Gestational
Surrogacy Surrogacy

" M

¥

Il. Based on payment to the surrogate mother-
Commercial surrogacy and Altruistic surrogacy.
i Commercial Surrogacy-A commercial
gestational  surrogacy agreement includes
a surrogate compensation package that's designed
to fit each surrogate's unique situation. The
surrogate compensation agreement details a pre-
determined plan wherein the Intended Parents
agree to cover medical costs, travel expenses,
legal expenses, and other potential expenses that
may arise during the journey.

ii. Altruistic Surrogacy-Altruistic surrogacy refers
to those surrogacy agreements where the
surrogate  does not  receive  monetary
compensation. In most altruistic surrogacy
agreements, the surrogate is a close relation to the
Intended Parents (family member/close friend).

) w
Commercial Altruistic
surrogacy surrogacy

I11. Based on where surrogacy is carried out: Domestic
surrogacy or international surrogacy.

1. Domestic Surrogacy-If your country allows surrogacy and
regulates it properly, it’s usually cheaper and safer to complete
a domestic surrogacy. This type of surrogacy allows intended
parents and surrogates to meet, establish a relationship and
more easily stay in contact during the whole surrogacy
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process.A domestic surrogacy eliminates the legal processes iv.

that occur with bringing a baby born abroad back into their
parents’ country.

2. International Surrogacy-For intended parents who live
in a country that restricts or outlaws surrogacy, completing
an international surrogacy in a surrogacy-friendly country
like the U.S. is safer and easier.Surrogates who carry a child
for an international intended parent can receive a base
compensation that, due to exchange rates and different
standards of living, can drastically change their life situation.

» Legal Issues of Surrogacy in India and Other
Nations -
Surrogacy is a concept which is considered to be a
controversial topic all across the world. This procedure is
known to raise various social, moral and legal issues. As
far as the legal situation is concerned, the law/legal
situation varies from country to country.

There are countries which are known to ban surrogacy as
a whole while there are even places whereby altruistic
surrogacy is allowed but not commercial surrogacy.

One of the mainlegal issues of surrogacy in
India concerns that there is no such existence of a law that
governs or regulates surrogacy related issues.

This is one of the major loopholes as far as the procedure
of surrogacy goes. Surrogacy in India is governed by the

guidelines set in the ICMR (the Indian Council of |

Medical Research) or by judgments that are passed by
the Supreme Court or the High Courts. Due to this
loophole of no law being present, the surrogate mothers
suffer because they cannot claim any rights from the
courts or for that matter any other authority.

» Factors which contribute to the legal issues
with surrogacy:

Child Trafficking: The legal status which has been

provided in India to the procedure of surrogacy has

led to an increase in the child trafficking industry.

A Risk to Baby’s Health: There are various risks
involved in the baby’s health including low birth
weight, genetic disorders or membrane damage.

Ethical Issues: Surrogacy has led to the
commaoditization of children. It is known to break the
bond between the children and their mothers and is
basically known to interfere with nature itself. This
finally leads to the exploitation of women, especially
in developing countries.
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Psychological Issues: Including the legal issues
associated with surrogacy there exist psychological
impacts as well. The cases of legal and psychological
issues associated with surrogacy in India are many in
number. There are multiple cases of exploitation
whereby a woman is psychologically harassed or
threatened in becoming a surrogate.

Legality of surrogacy - Surrogacy works legally in
different countries; well, that depends on various factors
including:

i. the surrogacy legal contract, or

ii. paperwork including surrogacy legal documents,
and

iii. the laws for the same in different countries

To find out places in the world as to where all is surrogacy
legal, we have composed the list of countries
where surrogacy is legal is as follows:

Australia: As far as Australia is concerned all of the
jurisdictions allow for altruistic surrogacy other than
the Northern Territory. However, commercial
surrogacy is illegal and is considered to be a crime.
Belgium: Similar to Australia, altruistic surrogacy has
also been legalised in Belgium.

Canada: As far as Canada is concerned, the AHRC
(Assisted Human Reproduction Act) has allowed for
altruistic surrogacy only. In Canada, the surrogate
mother is allowed to reimburse any approved
expenses. However, the payment in the nature of the
fee or any other consideration is illegal.

India: The legal position of surrogacy in India is quite
clear. Surrogacy is legal in India in the form of
Gestational Surrogacy. India is one of those few
countries where commercial surrogacy is still allowed.
But commercial surrogacy is legal in India without
legal backing. This basically means that even though
commercial surrogacy is allowed in India, there is no
specific law which deals with the same. As already
stated above, the procedure of surrogacy is based on
the guidelines formulated by the ICMR.
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information on countries and their
surrogacy laws:
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Allowed

Not
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Altruist
ic
Surroga
cy

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Not
applicab
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Surrogacy
Status

Altruistic
surrogacy is
legal in all
jurisdictions.
Commercial
surrogacy is a
criminal
offense.

Only altruistic
surrogacy is
permitted.
Compensation
for gestational
carriers is
limited to
approved
expenses.

There are no
clear rules,
but altruistic
surrogacy is
performed
and well
tolerated.

Heterosexual
couples,
single females
allowed.

Altruistic
surrogacy is
permitted for
certain
couples based
on medical
and age
criteria.

Gestational
surrogacy is
legal under
the Embryo
Carrying
Agreements
Law.

No legal
regulations/la
ws for
surrogacy in
Kenya.
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Not
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Allowed

Allowed

Allowed
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Surrogacy
Status

Surrogacy,
along with
ovum and
sperm
donation, has
been legal
since 1992.

Altruistic
surrogacy is
legal.

Commercial
surrogacy is
criminalized
under the
Medical
Council Act.

Surrogacy
and
egg/sperm
donation are
legal and
supported by
liberal laws.

Surrogacy
laws vary
across
different
states/territori
es in the UK.

Surrogacy
laws vary by
state, some
are surrogacy-
friendly,
while others
restrict or
penalize
commercial
surrogacy.

Legal Aspects of Surrogacy in India for Its Procedure

The surrogacy in India legal issues is a bit complex. The
reason for the same being is that the procedure of surrogacy
is mainly governed by the guidelines set by the ICMR. As
there is no legislative backing for the same.

The guidelines provided some form of protection for the

commissioning parents and

the surrogate mother.

However, it prohibited sex-selective surrogacy procedures.

Other guidelines include:
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. Birth certificate to only have the names of the

commissioning parents.

The requirement of any one of the commissioning
parents to be the donor.

A life insurance cover as far as the surrogate mother is
concerned.

. Lastly, the right to privacy for both the commissioning

parents and the surrogate mother.

Surrogacy in legal perspective or is surrogacy legal or
illegal in India is completely based on the type of
Surrogacy procedure followed.

Example: if a person wants to follow traditional
Surrogacy in India then it is illegal. However, if a person
wants to go for Gestational Surrogacy then it is allowed.

In respect of this, it is important to also mention that there
was a draft ART (Assisted Reproductive Technology) Bill
which had been formulated in the year 2010. It, however,
was not ever passed as a law.

In light of the same the Surrogacy Bill, 2016 was also
introduced in the Lok Sabha in the month of November.
The cabinet did approve the bill but has not yet passed it.

References-

e Draft Assisted Reproductive Technology
(Regulation) Bill. New Delhi: Ministry of Health
and Family Welfare, Government of India,
Indian Council of Medical Research; 2014.

e  https://surrogate.com/intended-
parents/international-surrogacy/international-
vs-domestic-surrogacy

e https://www.ncbi.nlm.nih.gov/pmc/articles

e Press Information Bureau, Ministry of Health
and Family Welfare, Government of India. “Law
for Regulating Surrogacy.” 2 December 2015.

e SaxenaP, Mishra A, Malik S. Surrogacy: ethical
and legal issues. Indian J Community Med. 2012

e Sharma RS, Bhargava PM. New Delhi: Ministry
of Health and Family Welfare, Government of
India; Indian Council of Medical Research;

e Surrogacy (Regulation Bill). Government of
India. 2016.

e Surrogacy in New Encyclopedia, Britannica.

Page |245

IJEETE Journal of Research | ISSN NO: 2394-0573 | Volume 1 | Issue 01 | Jan -June 2023 | www.ijoeete.com

|Peer-Reviewed |Refereed | Indexed | International Journal |


https://surrogate.com/intended-parents/international-surrogacy/international-vs-domestic-surrogacy
https://surrogate.com/intended-parents/international-surrogacy/international-vs-domestic-surrogacy
https://surrogate.com/intended-parents/international-surrogacy/international-vs-domestic-surrogacy
https://www.ncbi.nlm.nih.gov/pmc/articles

